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BEFORE THE TELECOM DISPUTES SETTLEMENT & APPELLATE TRIBUNAL, NEW DELHI

(APPELLATE JURISDICTION)
APPEAL NO.        OF 2009




MEMO OF PARTIES

IN THE MATTER OF:
1. Association of Unified Telecom

    Service Providers of India (AUSPI)
    Having its Registered Office at:


    B - 601, Gauri Sadan

    5, Hailey Road


    New Delhi - 110 001                                                    …APPELLANT No.1 
2.  RELIANCE COMMUNICATIONS LTD

    15TH floor, Vijaya Building

    17 Barakhamba Road, 

    New Delhi- 110001                                                       …APPELLANT No.2
3.  RELIANCE TELECOM LTD.

     15TH floor, Vijaya Building

     17 Barakhamba Road,

      New Delhi -110001                                                     …APPELLANT No.3
4.  TATA TELESERVICES LTD.

     AE & F Blocks

     Voltas Premises

     T B Kadam Marg

     Chinchpokli, Mumbai -400033                                    …APPELLANT No.4
5   TATA TELESERVICES (MAHARASHTRA) LTD. 

     AE & F Blocks

     Voltas Premises

     T B Kadam Marg

     Chinchpokli, Mumbai -400033                                    …APPELLANT No.5
6.   HFCL  INFOTEL LTD

      8 Commercial Complex

      Masjid Moth, Greater Kailash

      New Delhi -110048                                                     …APPELLANT No.6
7    SISTEMA SHYAM TELESERVICES LTD.

       334 Udyog Vihar, Phase IV

       Gurgaon -122001                                                       …APPELLANT No.7
VERSUS

Telecom Regulatory Authority of India

Through its Chairman,

Telecom Commission & Secretary, Telecom  

Mahanagar Door Sanchar Bhawan,

Jawaharlal Nehru Marg,

New Delhi- 110001        

                   …RESPONDENT No. -1
Bharat Sanchar Nigam Limited

Bharat Sanchar Bhawan

Harish chander Mathur Lane,

Janpath, New Delhi- 110001                         ……RESPONDENT No. -2
Cellular Operators Association of India

14, Bhai Veer Singh Marg,

New Delhi-110001                                          ……RESPONDENT No.3
THROUGH

 (Manali Singhal)

Advocate for the Appellants 

C-109, South Extension Part-II

New Delhi – 110049.

APPEAL UNDER SECTION 14(b) READ WITH 14 A (2) OF THE TELECOM REGULATORY AUTHORITY OF INDIA ACT, 1997, AS AMENDED.

To,

THE HON’BLE CHAIRMAN AND

HIS HON’BLE COMPANION

MEMBERS OF TELECOM DISPUTES,

SETTLEMENT AND APPELLATE TRIBUNAL.

HUMBLE PETITION OF THE

APPELLANT ABOVENAMED.

MOST RESPECTFULLY SHOWETH:

1.  That by way of the present Appeal, the Appellant is challenging the Telecommunication Interconnection Usage Charges (Tenth Amendment) Regulations 2009 (2 of 2009) dated 9.3.2009, hereinafter referred to as ‘the Impugned Regulation’ insofar as the same has been issued in an arbitrary manner prescribing the Mobile Termination Charge (MTC) based on costing methodology which is incorrect, irrational and exaggerated per subscriber cost projections leading to inflated MTC. It is respectfully submitted that ‘the Impugned Regulation’ is against the consumer interest since the consumers have been burdened with this liability of higher than the required MTC which, in the humble submission of Appellant, is not in consonance with and is contrary to the objectives enshrined under Telecom Regulatory Authority of India Act, 1997 as amended (hereinafter referred to as ‘The TRAI Act’), which provides that Telecom Regulatory Authority of India has not only to regulate the telecommunication services but has also to take steps to protect the interest of not only the few  service providers but also of the consumers. A copy of the Impugned Regulation is annexed hereto and is marked as Annexure A-1.

1.1 The Appellant is also challenging increase in MTC in respect of the termination of international calls in India as arbitrary, irrational and against the interests of the consumer and creating opportunity for the grey operators to take advantage of the same by not adjusting higher revenue recovery from International Call Termination Charges. 

1.2 The Appellant herein is also challenging the decision of the Telecom Regulatory Authority of India for changing costing methodology in the current review and allocating only part of the cost for Value Added Services (VAS). The change in methodology is used primarily for maintaining higher MTC in an arbitrary and non-transparent manner. 

2. That the Appellant Association of Unified Telecom Service Providers of India (hereinafter, referred to as “AUSPI”) is an Association of the Unified Access Service Licensees (UASL) in India and represents the interest of all its members. 
3. That the Telecom Regulatory Authority of India (TRAI) hereinafter referred as the ‘Respondent Authority’, is an authority established under Section 3 of the TRAI Act charged with the performance of the functions as enumerated under Section 11 of the Act. The Act provides that the basic obligation of the Respondent Authority is to regulate the telecommunication service and promote the competition along with  protecting the interest of service providers as well as of the consumers . 

4. Under the TRAI Act, the Respondent Authority has been empowered to issue the Interconnection Usage Charges (IUC) Regulation. The Respondent Authority had issued first regulation of IUC in 2003. Some modifications have been from time to time in the above said regulation till 23.2.2006 and now the said regulation has been reviewed and revised  in 2009. 
5. The Appellant respectfully submits that the Impugned Regulation issued by Respondent Authority is arbitrary, irrational and against the interest of the consumers and security of the state. It is submitted that the Impugned Regulation has resulted in continuing the largesse earlier given to the dominant operators in the Regulation (2 of 2003) dated 29.10.2003, by fixing the  termination charge @Rs.0.30 per minute even when the costs involved were much less for the work done, by now fixing the said charge @ Rs.0.20 per minute for all local and NLD calls and @ Rs. 0.40 per minute for ILD calls, despite all the costs having further come down drastically during the intervening period and by not reducing the MTC correspondingly to the same extent in the impugned regulation.
6. The Appellant respectfully submits that the Respondent Authority has decided to increase the MTC on the incoming international calls from Rs. 0.30 to Rs. 0.40 making it higher than the MTC on the local and NLD calls. This action of the Respondent Authority is in complete contrast to their earlier stand as reflected in their regulation dated 29.10.2003 that the cost per minute for various types of calls is much closer to each other. 
6.1 While fixing the uniform termination charge at the rate of Rs. 0.30 per minute, the authority in the said regulation dated 29.10.2003 in its explanatory memorandum (para-62) stated that the review of estimation of termination charge with more recent data shows that the cost per minute for various types of calls are now much closer to each other and therefore, the Respondent Authority adopted identical termination charges for the access providing services. It was further stated in the said explanatory memorandum that this uniform termination charge would simplify the implication of the regime and this would facilitate moving towards similar tariff levels for calls from /to different access provider and would reduce the imposition of cost items on certain types of calls merely on account of the regulatory policy. However, the action taken by the Respondent Authority in impugned regulation is in complete contrast to their earlier stand as reflected in their regulation  dated 29.10.2003. A copy of the relevant extract of the said regulation dated 29.10.2003 is attached herewith and marked as Annexure A-2. 
7. The Appellant respectfully submits that the basic principle for regulation has to be either fixing the termination charge based on the work done and cost involved or simplification of the methodology. However, in the impugned regulation the Authority has not followed any of the two principles and has on the contrary adopted costing model where costs are projected using revenues and EBIDTA margins – a method unheard of in any international practice. 

8. The Appellant respectfully submits that the Authority has used the forward looking costing approach in determination of the termination charge by projecting the available cost data for the applicable period year i.e 2009-10. In line with the established practice, the Authority in the current review has also used the cost data for 2007-08 to  project costs for the year 2009-10. Generally the cost projection is based on number of control elements like OPEX (operating expenditure) growth rate, MOU (Minutes of Usage) and subscriber growth etc and that in previous exercises Authority had used these control parameters to project the cost. However in the current exercise the Authority has not used any of these control elements like subscriber base, minutes of usage, previous year operating expenditure etc and estimated costs using revenue and EBITDA margins.  
10. 
The Appellant further submits that it is a normal costing practice to estimate the required revenue using costs and reasonable rate of return. i.e cost being an independent variant and revenue dependent on cost.  It is submitted that the respondent Authority’s own all past costing exercises are based on cost data to estimate the required revenue. However, in the impugned regulation the Respondent Authority has used the costing models based on revenue and EBIDITA margin projections which is highly improper and incorrect 
11. The Appellant submits that since ARPU and EBITDA margin for the purpose of regulating prices are functions of cost and other parameters like subscriber, minutes of usage and since the cost being independent variant not dependent on revenue, the cost model based on revenue and EBITDA margin projections is not correct and cannot be derived using any econometric principle.
12. That the respondent Authority in the present impugned regulation did not take proper costing exercise and projected/estimated the constraint variables like subscribers for projecting cost by only noting that subscribers are growing at a much higher rate.   It is respectfully submitted that projection of costs, subscribers, minutes of usage is appropriate methodology to arrive at a required revenue figure. The Authority is well aware that there are number of econometric models like exponential growth model which can be used to project the subscribers/Minutes of Usage etc which can also be statistically and economically tested whether such trend lines are “good fit” or not. 

13. However in the present impugned regulation the respondent Authority used the erroneous methodology to project cost by using the Average Revenue per Subscriber (ARPU) for  period of 2009-10. The name of this parameter itself suggests that it is dependent on “subscriber” but the respondent Authority decided to project/estimate ARPU instead of relying on the correct and actual cost constraint variables like Subscriber base, minutes of usage, OPEX. The Authority used ARPU to project costs for 2009-10 without appreciating that the ARPU projection has same limitation of sharp increase in the subscriber base. The ARPU is arrived at by dividing revenue by the number of subscribers. Sharp increase in subscriber base has direct bearing on the ARPU as increase in subscribers would lead to lower ARPUs which the Respondent Authority failed to appreciate.    
12.
The Appellant submits that the Authority has erroneously adopted a costing method which leads to higher per subscriber cost projections. The per subscriber cost for providing telecom service is declining which is evident from the downward review of the termination charges by the respondent Authority itself. All operators and their associations in various submissions  had submitted cost information which shows declining cost trend. Even reduction in MTC as made in present regulation also confirms that the costs have decreased. 

12.1
 The OPEX figures assumed by the Authority by using per subscriber per month for year 2007-08 is Rs 79.44 ( Rs 20307 Crs/ ( 21.3 Crs*12)  taking average subscriber of 21.3 crs.  However, the relevant OPEX per subscriber per month used by the Authority for 2009-10 is Rs82 i.e the cost per subscriber per month for the purpose of MTC has actually increased since 2007-08.  Thus the assumption used by the Authority for projecting costs for 2009-10 gives conflicting  declining cost trends.
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12.2
The Appellant respectfully submits that the TRAI has not taken into account the cost figures while arriving at the termination charge. The TRAI while calculating the termination charge of Rs. 0.20 in table 6.3 under para 6.3.6 has taken relevant OPEX i.e. cost per subscriber as Rs. 82 per month. Whereas, as per the data of 2007 as reflected in the table 6.2, under the point 6.3.4, the said cost comes to Rs. 79.44. This reflects that there has been an increase in the cost per subscriber from 2007 to 2009 from Rs. 79.44 to Rs. 82. This concept is against the fundamental principal that the cost have decline over the period of time. 

Moreover in case the data used by the TRAI is to be believed then it would mean that the cost over the period has increased but TRAI has reduced the termination charge from Rs. 0.30 to Rs. 0.20. The Appellant respectfully submits that such cost calculations by TRAI are illogical and irrational and the TRAI has arrived at a wrong conclusion. As a matter of fact this proposition leads to two conclusions:-

(a) That the cost per subscriber over a period of time has increased

(b) Still TRAI has reduced the MTC. 

In fact the cost over a period of time has reduced and MTC calculation should have come further down then what is fixed by the TRAI in the impugned regulation. 
.

13.
Without prejudice it is submitted that even though ARPU should  not be used to project cost , even the present ARPU projections of the Authority are not in line with the actual ARPU trend. A much higher ARPU projection has direct bearing on the termination cost leading to a highly inflated termination charges. The mobile termination cost estimate for the year 2009-10 is dependent on ARPU and EBITDA margins and therefore these were most sensitive parameters for MTC estimation. The Authority projected less than 10% decline in ARPU(based on Gross Revenue) from 2007-08 to 2009-10, however there is actual decline of 40% and 25% respectively for CDMA and GSM ARPU ( based on AGR) during five quarters starting from June, 2007 to September, 2008.   Additionally, sharp increase in the subscriber growth will further reduce the ARPU values as the subscribers now added are generally from lower economic strata having lower service utilisation.
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14. The Appellant further submits that the Authority while announcing the impugned regulation has not taken the realities into account and has given Rs 6350 crores termination bounty in the name of rural telephony. TRAI used EBITDA margin of 32% in the name of rural telephony against industry average of 36.5% and a much higher EBITDA margin of 40% to 42% of listed companies for estimating relevant OPEX for termination charges.
14.1 Considering a  wireless subscriber base of around 42 crores for 2009-10, the rural telephony buffer equivalent to 4.5% EBITDA margin built in the cost is not a small amount. The Authority has included Rs 6350 crores (Rs 280* 4.5%*12*42) as an additional cost for rural telephony. 

14.2 The Appellant submits that in case an operator is efficiently utilizing resources either due to early entry in the market, higher subscriber base etc or by providing low quality service resulting low cost of networks,  they cannot be compensated more than the cost incurred in the name of rural telephony especially when such cost is transferred and funded by the competitor. Higher termination charges i.e charges above cost shall mean that originating operators shall have to pay higher charges for terminating call and therefore higher costs shall be transferred to the originating operator and ultimately to the consumers. The originating operator who is also a competitor cannot be expected and should not be mandated to pay higher terminating charges to fund rural rollout.  The additional cost assumed for the rural telephony should be funded from the USO Fund or supported by concrete data for rural investment.

14.3 The buffer in the termination cost amounting to Rs 6350 croes approximately included in the termination cost can neither be directed nor ensured for the rural networks. The Authority has not given any information or data to support and substantiate that there shall be additional expenditure of Rs 6250 crores in form of OPEX alone for 2009-10. Further, there is no information or data to confirm that the EBITDA margin shall actually go down by 4.5% for providing rural telephony.

14.4 The Appellant submits that in para 6.3.6 of explanatory memorandum the Authority stated that “The Authority noted that the industry is maintaining consistent EBITDA margin and, in fact, two leading listed telecommunications service providers have declared their EBITDA margin for the year 2007-08 in the range of 40% to 42%.”  Hence it is clear that the EBITDA margins remained consistent despite the operators already providing services in Rural areas. However, by reducing the EBITDA margins further in the name of rural telephony, the respondent Authority has contradicted its own finding on the EBITDA margins. 

14.3 The Appellant respectfully submits that the Respondent Authority had reviewed the IUC charges regulation and issued the IUC regulation 6th amendment on 23.2.2006. Vide this amendment the Respondent Authority admitted that the termination charges earlier fixed at the level of Rs. 0.30 per minute may have come down but still the authority did not reduce the MTC on account of, inter-alia, requirement of the operators for penetration in rural areas and large investment required for this purpose.  The relevant para of the IUC regulation dated 23.2.2006 are reproduced herein below:

“58. Due to increased volume of traffic, it is likely that the termination charges especially for mobile services may come down.  The Authority has also estimated and found that mobile termination charges as well as fixed termination charges could be lower than the present specified level of Rs. 0.3 per minute.  In spite of this, the Authority did not reduce the mobile termination charges and fixed termination charges mainly on account of the following reason……………….”   

……………………………………………………….

…………………………………………………….

iii.   As mentioned earlier, the mobile coverage in terms of population in India is only about 35% of the population which is lowest in the world and mobile operators have to increase their penetration into rural areas and therefore, large investments are to be made to cover even the 77% (world average) of the country’s population.  As networks penetrate into interiors and there is evidence that this is happening”.
A copy of the relevant extract of the said IUC regulation dated 23.2.2006 is annexed herewith and marked as Annexure-A-3.

14.4. The Appellant respectfully submits that even this reasoning given by the Respondent Authority for keeping the MTC higher than the costs involved for the relevant period and thus providing largesse to a few selected dominant mobile operators, has been found to be ultimately incorrect in view of the tele-density figures quoted by the regulator itself in the draft recommendations on “An approached to rural telephony - suggested measures for an accelerated growth” dated 4.3.2009. The relevant para of the said draft recommendations is reproduced herein below:

“The rate of growth of telecom penetration in urban India has been high as compared to rural.  Total subscribers as on January 2009 are 400.05 million, out of which only 26.6% is the contribution from rural India which constitutes 70% of the total population of the country.  As on Dec 08, the rural tele-density is 12.62 and urban tele-density is 81.40 per hundred of population”.

From this it is clear that despite having given higher Mobile Termination Charges for the alleged purpose of increasing penetration in rural areas, the penetration of rural areas as on January 2009 is only 26.6%. It is admitted by the Respondent Authority that as on December 2008 the rural tele-density is only 12.62 as against the urban tele-density of 81.40 per 100 of population. Therefore, the purported purpose of providing higher termination charge to achieve higher penetration in rural areas has remained a myth and in fact the digital divide has increased.  The higher MTC has gone to the service providers pocket at the cost of consumers. A copy of the relevant extract of the said draft recommendations dated 4.3.2009 is annexed and attached herewith as Annexure A-4
14.5 The Appellant respectfully submits that myth of the Respondent authority that higher termination charge is being provided with a view to increase penetration in rural areas, is also contrary to the fact as is clear from the latest media report dated 3.3.2009 in Economics Times. It has been reported that the revenues of Vodafone are more from  high quality subscribers in metros and top cities rather than any expansion in the rural areas. Such largesse in the garb of providing finances for rural penetration has proved to be a myth since it has not resulted growth in the rural areas as was the basis contemplated by the Respondent authority.
14.6 The Appellant further submits that the Respondent Authority is aware of the fact that rural coverage and penetration is being provided through the USO fund where all the operators contribute 5% of the AGR.  The Respondent Authority had a false notion of increasing the rural tele-density and coverage by keeping higher MTC and thus providing largesse to the few dominant mobile operators.

14.7    Such largesse to the dominant mobile operators in the form of higher MTC and not reducing MTC even after finding average the reduction in costs is further highlighted by the Respondent Authority itself in the consultation paper on the review of IUC dated 31.12.2008 wherein the Respondent Authority admitted that the cost estimates suggest that the cost based Mobile Termination Charge varies from Rs. 0.09 to Rs. 0.22 per minute.  The relevant para of the said consultation paper is reproduced herein below:

“5.3.1.11  Another exercise was carried out where the revenue generated from value added services was deducted from the relevant OPEX, as done in October 2003.  Based on the data available the estimated revenue of VAS is about 10% of total revenue.  These estimates suggest a cost based mobile termination charge from Rs. 0.09 to Rs. 0.22 per minute”.

15. The Appellant submits that the Appellant and most of the stakeholders, during the consultation process had suggested the principle of fixing termination charges on cost basis and the work done principle. The Appellant had further suggested that the MTC  fixed in 2003 should be reduced to a large extent to be in line with not only the international practices but also in line with the costs of the telecommunication services all over the world in the recent years. It is submitted that the MTC in the major countries of the world had come down to the extent of 70-80%. However, the Authority has ignored the facts submitted during the consultation process without explaining the reasons for the same.

16. It is submitted that one of the basic aims of the Government and the Regulator is to increase the level of penetration of the mobile services. The Appellant respectfully submits that there is a positive co-relation between reduction in MTC and wireless penetration. Needless to say that the reduction in MTC will lead to reduction in tariff which will increase not only the penetration level but also there will be increase in the minutes of usage and utilization of the network.

17.
The Appellant further submits that the respondent Authority has erroneously claimed that spectrum and license fee is taken proportionately. The Authority has stated in the Table 6.1 of the Explanatory Memorandum to the impugned Regulation that the license fee and spectrum charge is “ included proportionately for termination charge”. It is submitted that the revenue composition for GSM and CDMA services is similar and regularly published by the Respondent Authority in the Performance Monitoring Report(PMR). As per the TRAI’s PMR for the quarter of July-Sept, 2008, the revenue composition for CDMA service is given below:
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Rental Revenue 23.0% 24.3%
Revenue from Call
Charges (usage) 60.5% 62.1%
Revenue from SMS 2.1% 2.3%
Roaming Revenue 6.3% 4.0%
Other Revenues* 8.1% 7.3%





17.1 The Appellant submits that the revenue generated from termination is not given separately in the Table 6.1 of the Explanatory Memorandum and therefore it can be assumed that it shall be part of “Other Revenue”. The “ Other Revenue” also includes revenue from other revenue streams like Value Added Services , installation etc. Therefore the revenue earned from termination would be fraction of the total revenues.  
17.2 It is submitted that as per the details given in Table 6.3 of the Explanatory Memorandum attached with the impugned Regulation, the respondent Authority has loaded 3 paise per minute as license and spectrum fee for MTC. This license fee and spectrum fee for expected average subscriber base of 42 crores for 2009-10 would be around Rs 6426 crores (.03*425*12*42). The Appellant submitted to the respondent Authority that the license fee and spectrum fee is not admissible on termination which is also evident from the revenue composition published in the PMRs. The respondent Authority however, ignored this crucial factual aspect in the current exercise and loaded more than 50% of the entire  license fee and spectrum fee on termination against fraction of the revenues and inflated the termination charge. 

17.3 It is also submitted that the license fee and spectrum fee is not payable on the pass through revenue i.e revenue passed on to the other operators for termination of calls. However, when revenue from termination and license fee payable for termination is compared with the actual data it becomes clear that the respondent Authority had loaded license fee and spectrum fee on each and every minute of usage leading to inconsistent result.

17.4 It is further pertinent to note that the TRAI did not look into the cost aspects in a transparent way leading to incorrect cost calculations. This is clear from the fact that the TRAI in its cost calculations did not exclude tower related OPEX. As per the TRAI methodology the CAPEX is not admissible for the termination charge. In the previous IUC review in 2003, the Authority had excluded all CAPEX i.e. depreciation expense and corresponding cost of capital for all active and passive infrastructure items. Now most operators have hived off tower business and are incurring passive infrastructure related costs in the form of lease rental. As per the established methodology which was explained in details in the Open House at Hyderabad, the passive network related cost should have been excluded from the total OPEX. However, the Authority decided against it and changed its own methodology and provided higher termination compensation for the operators.  This  decision of the Authority has resulted in inflated termination charge.
17.5 Further the Appellant submits that the Authority has also erred in apportioning only a portion of cost for VAS while calculating the costs for determining the termination charge. As per the Authority’s costing methodology used in 2003 IUC review, the VAS revenues are to be fully deducted from the relevant cost for termination as these were considered important revenue source for recovering cost.  However, in the impugned regulation the Authority has changed the methodology and allocated only part of the cost for VAS. The change in methodology is used primarily for maintaining higher MTC. The respondent Authority had decided to allocate cost equivalent to VAS revenue in 2003 as it was not significant compared to the termination cost but now allocated only part of cost as the Authority found that VAS revenues were higher compared to the cost and may bring down the termination cost. The Authority has also admitted that the change in methodology was necessitated as the revenues are higher in proportion to the cost. In this regard the relevant portion of the regulation is given below:

“It would not be reasonable to deduct the full revenue in today’s context at it is quite high in proportion to the costs”

17.6
The Appellants submit that the Authority has not been adopting consistent approach in arriving at the cost factors and in calculating the termination charges. The complete VAS revenue is deducted when it is not significant and only a part of the VAS revenues is deducted when these are significant. This clearly shows the arbitrary approach and inconsistency in the costing methodology adopted by the Authority in  such crucial regulations which have a major impact on the growth of telecom sector and also on the interests of the subscribers. The Appellant submits that the allocation of VAS related cost alone has around 25% bearing on the MTC, which should have been taken into account by the Authority. 

17.7
The Appellant respectfully submits that the Respondent Authority has failed to appreciate that in the entire costing and revenue stream in telecom sector, the termination charge is only 10 to 12% of the total cost which means that the authority does not seem to be concerned with 88 to 90% of the cost but the entire regulation is being attempted only for 10 to 12% of the cost involved in the call origination and termination. 

17.8
The revenue from termination charge is negligible compared to the total revenue.  This will be at most 2-3% of the total revenue for largest cellular operators.  Therefore MTC is not there to recover any significant cost. 

18. The Appellant further respectfully submits that the Respondent Authority instead of using the internationally recognized cost methodology and calculation of costs on work done principle for fixing the MTC, has adopted the averages or giving explanations for keeping the MTC higher than the cost which in any case cannot be the method for fixing termination or other charges which have a large bearing on the growth of telecom services in the country. 

19. The Appellant further respectfully submits that the MTC has direct bearing on the competition, the costing based on averaging should not have been adopted by the Respondent Authority. The averaging of costs would mean higher compensation to the operators with lower costs. Such operators are generally net recipient of termination charges. The Authority has estimated 9 paise per minute termination cost for the most efficient operator. This cost is based on accounting data for the financial year 2007-08.  The costs are coming down on year on year basis on account of better utilization of resources and falling incremental costs. The costs are also declining because of increasing trend on passive and active infrastructure sharing between operators.  Since the revised charges are to be applicable from 1.4.2009, the actual costs for termination should have been even lower than what has been calculated by the Respondent Authority.  
20. The Appellant respectfully submits that the fixation of IUC including MTC is an important aspect of telecom services in the country and hence the fixation of any charges whether origination, carriage or termination have a major impact on the growth of telecom services in the country. It is the respectful submission of the Appellant that the Respondent authority is required to follow transparent procedure and adopt methodologies which are in line with the international practices and the ground realities and objectives of the government in the Indian context.

21. The Appellant further respectfully submits that in the impugned regulation, the Respondent authority has increased the mobile termination charge on the incoming international calls from Rs. 0.30 to Rs.0.40 per minute. The Respondent authority has created an asymmetric kind of regulation. The Appellant respectfully submits that the basic principle of the fixation of mobile termination charge is the cost involved and the principle of work done. The work done for termination of local call or an international call is the same, irrespective of whether the call is being terminated on a local or an ILD trunk group. The Authority in its Regulation dated 29.10.2003 itself admitted (para 62 of the explanatory memorandum ) that the termination charge with more recent data shows that the cost per minute for various types of calls are now much closer to each other. If there is no differentiation in the work done for the purpose of call termination in mobile network in the case of local or international call, the Respondent authority has no reason to unjustifiably increase the termination charge for incoming international call from Rs. 0.30 per minute to Rs. 0.40 per minute.

21.1 The Appellant further respectfully submits that in the year 2005 in its Regulation as 4th amendment Regulation dated 6.1.2005, the Respondent authority had opined that the ADC on international calls should be reduced to lower the margin as the higher margin encourages arbitrage through the grey market traffic. It was also held that all ADC from incoming ILD calls irrespective of terminating network was to be paid by ILDOs to BSNL only. 

21.2 However, in the impugned regulation the authority has increased the mobile termination charge in respect of the incoming international calls. Therefore, the benefit of increase in the MTC on incoming international calls will be only going to the existing dominant mobile operators. Apart from largesse being given to the existing dominant mobile operators, the arbitrage for the grey market will again grow leading to larger operation of such grey operators. The intended purpose of the Respondent authority of curbing the grey market is only an excuse/veil to provide largesse to the existing dominant mobile operators. 
21.3 The Appellant further respectfully submits that the approach of the Authority has been inconsistent and arbitrary is also clear from the fact that in complete contrast to the earlier view, the Authority in present regulation has increased the termination charges for incoming international calls. While doing so, the authority has also ignored its own contention in the regulation of 23.2.2006 where in the explanatory memorandum it was clearly indicated that, “62………………………….In none of the countries termination rates are different between local, long distance and international long distance calls.”
22. It is respectfully submitted that considering international norms and also the rapid development of telecommunication industry, the Regulatory Authority should have reviewed the IUC regulation after a gap of every two to three years instead of doing it after a long period of five years, as had been done in the present case, since the decision taken at any time need to be reviewed from time to time.  

23.  That by not reviewing for so long, the TRAI has given benefit of higher Mobile Termination Charge (MTC) to few dominant mobile operators at the cost of the consumers, as it is the consumer only who have to pay higher termination charges in the form of higher tariff. Under the IUC regulations these charges are included at the retail level and as the cost of termination had fallen drastically from 2003 onwards, not reviewing the MTC had lead to giving advantage and largesse to few dominant private operators and major loss to the consumers. The Appellants submit that the Authority has continued the favourable treatment to the dominant operators at the cost of the subscribers and now even after five years the trend is sought to be maintained even for the future by not linking the termination charge to the correct/actual  cost calculations. 
24.
Appellants submit that the Authority has erred in non-Adjustment of Higher Revenue recovery from International Call Termination Charges. The Authority has allowed Rs. 0.20 per minute premium for termination of international calls but the over recovery of cost from international call termination has not been adjusted against termination cost for domestic local and long distance calls.  Unless the over- recovery of costs though premium of Re 0.20 per minute from international calls is adjusted against the revenue requirement for the domestic call termination, the charges shall not be cost based.  As per the Telecommunication Interconnection ( Charges & Revenue Sharing ) Regulation, 2001 dated 14.12.2001, the Interconnection charges are required to be cost based. The relevant portion of the regulation is reproduced below:

“3. Interconnection Charges

(i) Interconnection charges shall be cost based, unless as may be specified otherwise.”

25.
The Authority has laid down the guidelines that calculation of costs for MTC shall be based on work done principle. However, the present asymmetric termination charges for domestic and international calls is in deviation of the Authority’s own guidelines as stated in the regulation of 23.2.2006 where in the explanatory memorandum it was clearly indicated that, “in none of the countries termination rates are different between local, long distance and international long distance calls.” The Authority has rewarded the termination market which is a monopoly and harmed the competitive market like ILD. 

26.
In view of the submissions made herein above the Appellant submits that  the MTC on International call termination should be calculated in realistic manner and be the same as the MTC for the domestic calls since there is no difference in the cost of termination of the calls whether domestic or international which was accepted by the Authority itself as referred in paras hereinabove. 

27.
The Appellant submits that the Respondent authority has not followed the transparent procedure and has in complete departure of the basic practices, adopted the unexpected practice in its Open House Discussion (OHD) in Hyderabad on 26.2.2009. 

27.1
In the normal course of functioning the authority issues a consultation paper and raises issues for consideration of the stakeholders. The written comments are called for and issues are discussed in the Open House Discussion. However, in the present case the authority held a second open house session in Hyderabad where new issues were raised as a new set of consultation questions. Since this was in complete departure from the earlier practice, many of the stakeholders were not able to give their response to these questions which the Respondent authority could have considered. Even the COAI, another Industry Association representing the GSM operators, had also represented against this non-transparent way of consultation. The Respondent authority could have ensured a more effective discussion and fruitful participation in Hyderabad if the new format as well as the new issues for consultation were communicated in advance to all the stakeholders / service providers. 

28.
In view of this, the Appellant respectfully submits that the Respondent authority has not followed the transparent procedure for considering this very important issue of fixation of the termination charge.

29.
The Appellant further respectfully submits that in order to calculate the MTC the Respondent Authority should have been more transparent in respect of addition or deletion of various items particularly the revenue earned from Value Added Services while calculating the cost of termination. 
30.
The Appellant further submits that the current methodology to average costs of all operators for estimating MTC is not consistent with the methodology adopted by the Respondent Authority for estimating costs for other services like domestic leased circuits where the cost of second most efficient operator had been taken as a bench mark. In para 4.7.4. of the explanatory memorandum to the TTO (36th Amendment) regarding Domestic Leased Circuits the Authority clarified that it used the cost of second most efficient operator. The relevant para is reproduced below for ready reference:

                     “4.7.4 To normate the cost on inputs for all cost categories (fixed, semi-variable, variable and additional cost for 64 Kbps), the second lowest value for each individual cost item was used. In particular, fixed and semi-variable cost categories are also likely to see significant impact due to technological advances and achieving economies of scale. The process of normating costs and taking the second lowest operator had been followed in earlier exercises, i.e. the 22nd Amendment to TTO dated 4th July 2002. It is important for the Authority to balance the twin (and conflicting) objectives of creating incentives for investment (and efficiency) while promoting downstream competition. To have taken the lowest cost for each category at this stage would not have achieved the first objective of the Authority. Likewise, choosing the third lowest cost would provide too much buffer and would be unlikely to promote efficiency in operations. “

 A copy of relevant extract of Domestic Lease Circuit Regulation is annexed and attached herewith as Annexure A-5 .

31.
The Appellant respectfully submits that on considering various statistics it will become clear that the growth of subscriber base has actually been possible due to decrease of tariffs.  Although in India Calling Party Pays (CPP) regime is applicable under which levy of termination charge is one of the requirement like origination charge which the Authority has already kept under forbearance, however the market forces are continuously pushing down retail tariff Charges leading to increase in the subscriber base but termination charge is ever mounting as percentage of the retail tariff.  The situation is particularly unfavourable for new and smaller operators.

32.
It is also relevant to note that due to advancement of technology various Value Added Services (VAS) are being provided to the consumers on the telecommunication network besides the normal telecommunication service like SMS, content based SMS, applications like caller tunes, online games, Instant Messaging, Internet, etc. for which no termination charges had been framed by TRAI. The reason for not framing any termination charges is the complexity and non availability of separate traffic and cost data for ascertaining the usage charges for resources utilized in transmission of these services. In these cases the TRAI had kept the termination charges under forbearance. The forbearance policy is not consistent with the TRAI costing methodology as complete termination related cost is recovered from voice calls. Since no relevant cost is left to be recovered through SMS, the termination charges for SMS shall not be consistent with the TRAI’s costing scheme. The TRAI’s costing only supports Bill and Keep arrangement for SMS termination.

33.
The Appellant respectfully submits that the higher termination charge, which means termination charge more than the costs, is anti consumer and anti competitive since it adversely impact the consumers and favours few selective dominant operators. The higher termination charge is not justifiable on account of reasons, amongst others as follows:- 
(i) It hasn’t changed since 2003 while  Revenue Per Minute has come down drastically
(ii) Call Volumes have become 18 times
(iii) TRAI’s earlier estimate   given in the consulttation paper suggest  termination cost of 9 pais per minute
(iv)  Significant difference between on-net / off net tariffs pointing low effective termination cost
(v) Operators paying for incoming calls – points to the fact that termination cost is substantially lower
(vi) Incumbents using high MTC as a effective anti-competitive tool by creating entry barrier – leveraging its huge base to offer attractive on-net tariffs 
(vii)  Market trends point to increasing Revenue market share of dominant players,  which is due to attractive off-net tariffs only possible due to higher above cost MTC.
34.
MTC is anti-consumer as customers find it difficult to distinguish between on-net and off-net calls. The confusion is likely to increase manifold due to introduction of new operators and MNP services. As network utilization is low, especially in small towns and rural India, zero MTC under IUC regime of bill and keep can significantly boost network utilization as it would reduce the retail price of the services thus further pushing growth as well as increasing sector revenues and profitability. 
35.
It is respectfully submitted that for most of the operator’s termination is an item of cost rather that revenue.  Higher the termination charges, more costs will be transferred to the competing networks. Therefore, termination charge is a competition issue and since it has direct bearing on the retail tariffs, it is also a consumer issue. 
36.
It is relevant to note that except the few incumbent major players like Bharti Airtel, Vodafone and Idea, all other operators including new operators had requested for lower termination charge which clearly shows that MTC is not an item of revenue to recover costs but add to the cost. Thus for ensuring fairness and level playing field, the Authority should have framed a policy which ensures that all operators whether new or established should be able to recover cost alike.
37.
The Appellant respectfully submits that the second principle for such regulation is the simplified system for implementation which is the principle of “Bill and Keep”. Therefore, as an alternative the Appellant had suggested the method of “Bill and Keep” to the respondent Authority which means that there is no termination charge at all. On the basis of simplification of procedure the bill and keep method is one of the least controversial and pro-consumer and pro-competition methodology. This bill and keep method do not provide levy of any MTC on the consumer. Therefore, during the consultation process the Appellant had suggested the adoption of bill and keep as the most efficient IUC regime especially as it incentivizes efficiency, migration to NGN network models and reduces network costs. It is submitted that the countries that have allowed Zero MTC under the Bill and Keep regime – for example, Hong Kong, USA, Canada, Singapore, Sri Lanka and China have shown massive growth in penetration which is much higher than as witnessed in India today.

FACTS OF THE CASE:

38.
The facts of the case are given as below:

(i) That in the year 1997 the TRAI, Act was brought in force. The  preamble of the Act read as under:

                        “An Act to provide for the establishment of the (Telecom Regulatory Authority of India and the Telecom Disputes Settlement and Appellate Tribunal to regulate the telecommunication services, adjudicate disputes, dispose of appeals and to protect the interest of service providers and consumers of the telecom sector, to promote and ensure orderly growth of the telecom sector) and for matters connected therewith or incidental thereto.” (Emphasis Added)
(ii) In terms of Section 3 of the Act the Respondent Authority was created to carry out the objectives of the Act i,e to regulate the telecommunications services and to protect the interests of the consumers etc. Under section 11(b) (ii) to (iv) of the TRAI Act, 1997, the Respondent is charged with the function of fixing the terms and conditions of Inter-connectivity between the service providers, ensure technical compatibility and effective inter-connection between different service providers as also regulate arrangement amongst service providers of sharing their revenue derived from providing telecommunication services. 

(iii) In exercise of its power, the Respondent Authority notified ‘The Telecommunication Interconnection Usage Charges (IUC) Regulation 2003 (1 of 2003)’ issued on 24.01.2003 whereby termination charge payable to Cellular Mobile in Metro Areas was prescribed at Rs. 0.30 per minute while for Circle it was fixed at Rs. 0.40 per minute.  The above charges were cost based.

(iv) The Respondent Authority again on 29.10.2003 issued IUC regulation being (4 of 2003) thereby providing uniform termination charge at the rate of Rs. 0.30 per minute for metros as well as for circles.
(v) This regulation was thereafter amended and introduced on 23.2.2006 being Telecommunication Interconnection Usage Charges (Sixth Amendment) Regulation (1 of 2006). Here again the termination charges were cost based and uniform termination charge @ Rs. 0.30 paise per minute was prescribed. 

(vi) It is submitted that internationally the termination charges are evaluated and reviewed after every 2-3 years and nearly all countries have reduced MTC by 50% -78%. Hence there was an urgent need for the Respondent Authority to review the MTC regime in India as no change has been brought in the MTC since 2003 except some modifications.  
(vii) That after a delay of five years on 31.12.2008, the TRAI issued a consultation paper and sought responses from the stakeholders for review of the IUC.  A copy of consultation paper dated 31.12.2008 is attached herewith and marked as Annexure A- 6.

(viii) Admittedly the termination charges levied in different countries vary differently.  There is no uniform formula or basis which is uniformly adopted by the countries across the world for the purpose of charging the termination charges.  In some of the countries the Mobile Party Pays (MPP) regime is followed while other follows Calling Party Pays (CPP) regime.  However, there are also some of the countries where bill and keep arrangement is allowed. 

(ix) It is submitted that during consultation process of the impugned regulation of 9th March 2009, majority of the stakeholders had suggested the bill and keep arrangement or reduction of MTC. Only 2 – 3 main operators like Bharti, Vodafone and Idea have opposed reduction in MTC. That in an Appeal which was filed in the year 2006 by the Cellular Operators Association of India of which Bharti, Vodafone and Idea are the members (Appeal No. 4 of 2006) the reduction of MTC charges was opposed and interalia prayed for enhancement of the same. 
(x) That in response to the consultation paper, along with various stakeholders the Appellant also submitted its response requesting the Respondent Authority to keep the termination charge based on costs or alternatively adopt bill and keep arrangement for MTC. A copy of presentation paper submitted by Appellant is attached herewith and marked as Annexure A-7.
(xi) It is submitted that even during the open house discussions held in New Delhi and in Hyderabad on 12.2.2009 and 26.2.2009 respectively, the Appellant submitted its view before the Respondent Authority. It is significant to note that during the OHD in Hyderabad, the TRAI issued another document listing issues to be considered during the discussions. A copy of document issued by the Respondent Authority framing the issues which were to be discussed on 26.2.2009 is attached and annexed herewith as Annexure A-8.
(xii) It is respectfully submitted that during the OHD at Hydrabad one of the existing dominant player i,e Bharti Airtel advocated for keeping the present regime of Rs.0.30 per minute though new players combined advocated for asymmetric method. The Appellant however keeping in view the consumer benefit and for increasing the teledensity requested for Zero MTC. 
(xiii) It is submitted that numbers of fresh issues were raised during the consultation process held at Hyderabad which were never part of the original consultation paper.  These issues were not discussed even in the OHD held in Delhi. All stake holders present were to give their response then and there during the deliberation in the Hyderabad OHD. TRAI stated on its website that with OHD in Hyderabad, the consultation process is complete. 

(xiv) It is noteworthy that considering wide ramification of the determination of the MTC and other IUC charges, the stake holders should have been given sufficient time to properly consider and frame their views on the issues  raised during the OHD.
(xv) That after the open house consultation process of Hydrabad, the Appellant again approached the Respondent Authority on 2.3.2009 thereby submitting its view on the issues which had been raised and discussed during the open house consultation process, without even giving an opportunity to stakeholders to  properly examine and present the views and again requested the Respondent Authority to reconsider its view and adopt zero MTC. The appellant raised number of substantive issues relating to the costing methodology which had direct bearing on the final determination of the MTC. A copy of letter dated 2.3.2009 along with the response on the issues raised during the consultation process is annexed and attached herewith as Annexure,A-9.   

(xvi) The Respondent Authority, however, in utter disregard of the above suggestions/representations of the Appellant and various other stake holders, on 9.3.2009 issued the impugned Regulation wherein instead of prescribing zero MTC which in any case would have been in the interest of consumers and also in the interest of industry, prescribed the termination charges of Rs.0.20 per minute for local and NLD calls and Rs.0.40 per minute for ILD calls.. 
(xvii) It is submitted that after the publication of the impugned regulation the Appellant again approached the Respondent Authority on 24.3.2009 bringing to the notice of the Respondent Authority,  the flaws which are there in the impugned regulation consequently making a request to the respondent Authority to take the remedial steps by reviewing the impugned regulation. A copy of letter dated 24.3.2009 is attached herewith and marked as Annexure-A-10    

(xviii) It is pertinent to note that for the purpose of interconnection charges two types of charges had been prescribed by the TRAI namely Interconnection Charges and Interconnection Usage Charges (IUC). The Interconnection Charges inter-alia comprising of port charges and leased line charges are the recurring amounts which is payable for the set up cost and is not passed on to the consumers. The operator pays the interconnection charges. The IUC, which is charged by one operator to another for accessing their network for completing the call, is an important element as some of them are entered in the retail tariff charged to the consumers.  
(xix) This IUC comprises of termination charge, transit / carriage charge and origination charge. The terminating service provider, whose network is used for terminating a telecommunication call is to be paid for usage of its network.  In simple words, the service provider from whose network the call originates pays termination charges, to the service provider on whose network the call terminates. The carriage/ transit charge is paid to a service provider whose network if any, had been utilized to carry and terminate a call of other service provider. The originating charge is under the forbearance. The originating service provider is allowed to retain the origination charges as a residue after payment of charges for carriage/ transit and termination. 

(xx) It is submitted that there are number of approaches to determine the MTC.  Of these, cost based approach and Bill and Keep is being followed by number of operators. For SMS termination and port charges, most operators follow the Bill and Keep regime. Many operators in other countries like China and USA follow Bill and Keep regime as they have been allowed by respective regulators. 

(xxi) That the zero termination charges will benefit both, consumers as well as the service providers. Furthermore, the zero MTC would not in any way would reduce the surplus available with the service providers for re-investment, thereby impacting rollout of services and growth of the industry and that  it would lead to increase in the teledensity. 
(xxii) The appellant also submitted comments on few of the largest operators in the world supporting zero MTC regime. However TRAI without any conclusive evidence rejected the idea even before conclusion of the consultation process. A copy of FCC Staff analysis on Bill and Keep regime and comments of Verizon, Sprint, AT&T Wireless and T-Mobile is attached and marked as Annexure A-11(colly). Incidentally, Verizon is a Joint Venture of Vodafone which is opposing the same scheme in India.

(xxiii) In the Open House discussions held in Delhi and subsequently by filing the FCC document, the TRAI was apprised of the FCC’s chairman  Michael K Powell’s views on Bill and Keep regime which states that:
             “our rules should better reflect sound economic principles.  In my view, a regime built upon “bill and keep” proposals is the solution that is most faithful to principles of cost causation. As the staff report demonstrates, a bill and keep regime encourages the development of competition by rewarding carriers based on their ability to serve customers efficiently rather than their ability to exploit regulatory arbitrage opportunities.  It sends rational pricing signals to the market because of consumers are equipped with information that allows them to avoid higher cost networks”

(xxiv) It is submitted that for simplifying the procedure the Appellant had been proposing bill and keep methodology. However in case of non acceptance of this methodology of bill and keep, the Appellant also proposed for realistic cost based formula for prescribing the MTC  on various grounds as enumerated below:
Re: consumers benefit 
a) The TRAI had been following policies for driving growth and enhancing consumer benefit. 
b) That over the past few months, the Authority had recommended a number of pro-growth and pro-customer policies including removing  cap on number of licencees, recommending MNP, policy on MVNOs, pushing for the adoption on NGN networks etc . 

c) Hence in view of the above, the Respondent Authority’s  recommendations on IUC should be consistent with these recent policies and should have been pro growth and pro consumer which as a matter of fact is not reflected in the impugned regulation. 
Re: Off-net and On-net
d) The off net calls are the calls made in the other operator’s network and on net calls are the calls made in the same network. 
e) In the IUC Regulation 2003 there had been vast difference between the pricing of off net and on net calls and largely it is attributable to the high input costs for off-net calls in the form of termination charge. There are plans where off net call rates are 400% to 600% more than the on net calls.
f) High MTC in India results in lowering of consumer benefit and increasing of confusion. A direct result of the high MTC in India is the massive difference between on-net and off-net tariffs. With increasing number of operators and allocations of numbers across different series, the consumer is unable to differentiate between on-net and off-net numbers. 
g)  The fact that MTCs are far higher than the appropriate cost based value is also evident from the ‘pay to get called’ schemes which some operators have launched in India. Retail minus principles suggest that if a customer gets 10 paise for every incoming minute, the implied MTC considering various margins (including MVNO/co-branding margins) should be well below 10 paise.

h) High differential in on-net and off-net packages shows a number of points:

(i) Reduces consumer benefit – as the customer now can only call a select set of numbers, so consumer benefit proportion equals on-net contacts divided by total contacts.

(ii) Causes confusion – the customer needs to know which numbers are on-net and off net, which is difficult.

(iii) Above cost termination rates – lower on-net calls implies a huge margin between termination costs and termination MTC rate. 

Re: Innovative off-peak usage schemes
f) Despite the growth in MoUs, average network utilization remains very low, estimated at below 15% average utilization. Every minute which is not utilized is a minute lost. 
g) A dynamic MTC regime can enable the industry to launch innovative off-peak usage schemes to boost utilization. This will help the industry to further increase its revenues and profitability. The increased profitability can help further growth of the sector. 
                Re: An item of revenue

h) MTC is not an item of revenue to recover costs but adds to the cost. The Authority’s policy should ensure that the new operators also recover cost like established operators. 
i) The TRAI has to bear in mind that a cost plus MTC regime is totally against recent philosophy of market led pricing (as is being followed in spectrum auctions) and other regulation (e.g. tariffs determined by market forces rather than a cost plus regime; like we see in the fertilizer sector). 
j) In addition, cost-plus regimes are extremely complex to administer and result in significant ambiguity – whose costs, for which technology, for what network utilization etc. become exceeding difficult questions to answer.
k) In effect, a cost plus MTC is a cross subsidy of incumbent networks paid for by new entrant operators; a tax that implicitly offers indirect exclusivity to incumbent operators.
Re: New technology
l) In the current competitive market, the regime of termination charge has important draw backs.  Also, many technologies like CDMA, GSM, WiMax, HSPA, FMC, wireline etc will be available with own network costs, requiring detailed estimation, fixation of termination charges etc making it very complex to estimate and fix termination charges for proper compensation. 

                                  Observation of FCC regarding termination charges:

                                 “In many CPP countries, mobile phone customers have to pay higher charges for call to subscribers of different mobile networks (off-net calls) than for calls to subscribers on their own network (on-net calls).  According to at least one report, there may be little incentive to keep the termination rates low because of a lower wholesale termination rate may lead to a lower retail rate, which would help mobile network operator’s rivals by reducing their costs.” 
                                  Competition Commissioner Neelie Kroes states:

 “Lower mobile termination rates have a positive impact on consumers’ phone bills and on competition between mobile phone companies. It is therefore necessary that regulators bring the current high termination rates down to levels which reflect the real costs”.

m) In view thereof, in this complex telecom scenario when various technologies would be available and each network will have its own costs it would be preferred to have very low MTC bases on the work done and cost incurred in the call termination or  zero MTC. 
Re:Reduction in CAPEX
n) Over the past 5 years, there had been reduction in CAPEX due to explosive growth of subscribers. The usage has increased network traffic to 18 times the level of traffic in 2003. 

o) Costs have also reduced significantly through allocation of spectrum beyond licenced 6.2MHz especially to the incumbent operator thus reducing costs of network and termination. 

p) Capacity available per MHz has increased significantly as operators have deployed latest techniques like half-duplex, AMR, multi-sector configuration etc.

Re: coverage of rural area

q) It is submitted that cost based MTC will not reduce industry profitability and have any negative impact on the coverage of rural areas. 
r) Over the past decade, the telecom industry has experienced remarkable growth – especially in the wireless domain. Total subscribers as on September 2008 were more than 300 million. However, of this base only 29% of the contribution was from rural India which constitutes 70% of the total population of the country.
s) In addition, it must be noted that rural teledensity in India has just reached the two digit level (12.72). While, teledensity in the urban areas has reached satisfactory levels rural teledensity remains a serious challenge. A similar issue is seen in urban areas at the economically challenged lower end of customers – marginal customers in urban India show significantly lower ARPUs and MoUs, especially outgoing MoUs. Hence elimination of MTC would ensure lowering of the tariff and hence increase in teledensity.
t) It is respectfully submitted that para 5.7.4 of the Domestic Lease Circuit regulation issued by the Respondent Authority clearly state that cross-subsidy mechanism in pricing policy is not appropriate.  Para 5.7.4 of the order is reproduced below: 

                                “5.7.4 The Authority examined whether an incentive mechanism could be built in the pricing policy for DLC, so that DLC with rural links could get the benefit of an in-built subsidy. Analysis of the extent of competition in non-rural areas indicates that a cross-subsidy mechanism in the pricing policy would not be appropriate. Therefore, an alternative mechanism needs to be evolved in the matter of providing affordable bandwidth services to areas that are considered uneconomical by service providers and that mechanism has to be outside the tariff policy regime. USO is said to arise from requirements imposed as a result of inter-alia regulation for providing telecommunication services as may be specified in geographic areas / locations that can only be met under cost conditions that fall outside normal commercial standards. Taking all these factors into account, the Authority would consider making Recommendations to Government on the issues of providing direct support from USO fund to bandwidth providers in rural / remote areas. Needless to say, the extent of such support would depend upon the price at which bandwidth services are to be made available to consumers in such areas as against the ceiling tariff specified in this Order. These and other related issues for operationalising the scheme would form part of Recommendations of the Authority to the Government. 

u) While India has seen high growth in the sector, telecom penetration in India remains very low and is in fact even lower than countries that have lower income levels than India – e.g. Pakistan, Bangladesh, Vietnam, Sri Lanka etc. 
v) IUC is an important lever that TRAI can use to address the gaps of low penetration and drive further growth in India. The Authority needs to stop the declining growth and bring about an important structural change to the industry and ensure industry growth rate increase even further which can be achieved by adopting zero MTC regime.

(xxv) It is respectfully submitted that the Authority without considering the various submissions made by the Appellant, issued the impugned regulation prescribing MTC @ Rs. 0.20 and @ Rs. 0.40 per minute respectively for domestic & NLD calls and for ILD calls respectively by adopting methodology of averaging the costs of all operators and also including VAS in the calculation of MTC which in no way could have helped the authority in increasing the teledensity and protecting the consumer interests.
(xxvi) In view of the aforesaid circumstances, the Appellant is approaching this Hon’ble Tribunal by the present Appeal challenging the Regulation on the following grounds, which are in the alternative and without prejudice to one another:

GROUNDS

A. That the present impugned IUC regulation prescribing MTC @ Rs.0.20 per minute for local and NLD calls and @ Rs. O.40 per minute for incoming ILD calls is against the interest of the public and operators and hence ought to be struck down.
B. That the mobile termination charge as provided in the impugned regulation is liable for review on the ground that it is not in consonance with the objectives as provided in the preamble of the TRAI, Act for protecting the interest of the public and operators and also to increase the tele density.
C. That in the impugned regulation the Authority erred in not following any of the basic principle of fixing the termination charge based on either the work done and cost involved or simplification of the methodology and has on the contrary adopted costing model where costs are projected using revenues and EBIDTA margins – a method unheard of in any international practice. 

D. That the Respondent Authority failed to appreciate that the cost based MTC would have propagated the objectives of the National Telecom Policy of increasing the rural tele-density.  The National Telecom Policy provides that “availability of affordable and effective communication for citizens is at the core of the vision and goal of the telecom policy” and that prescribing cost based realistic MTC would have led to reduction of tariff and hence increase in the teledensity.
E. That the Authority has erred in adopting a costing method which leads to higher per subscriber cost projections. It is submitted that all operators and their associations in various submissions including GSM operators had submitted cost information which shows declining cost trend. However, the assumption used by the Authority for projecting costs for 2009-10 gave conflicting universal cost trends.  
F. The Respondent Authority failed to consider that several countries have allowed zero MTC’s and achieved great success in penetration and usage – arguably higher than what India has achieved. Two countries, USA and China with a geographic scale and size similar to India have achieved very high penetration and usage through the use of a zero MTC regime. Sri Lanka is another example which has similar demographic profile and GDP per capita but has achieved nearly 60% penetration.
G. That the Regulation is contrary to consumer interest, level playing field and resulted in undue profiteering of the few dominant incumbent operator at the cost of the consumers.

H. That the Respondent Authority failed to appreciate that by not reviewing the MTC for so long, it has given benefit of higher MTC to few dominant operators at the cost of the consumers. That it is the consumer only, who have to pay and bear the burnt of unjustified termination charges. It is respectfully submitted that as under the IUC regulations the charges are included at the retail level and as the cost of termination had fallen drastically from 2003 onwards, by not proportionately  reducing the MTC, the Respondent Authority had given largesse to few dominant private operators and loss to the consumers.
I.        That while announcing the impugned regulation the Authority has not taken the realities into account and has given Rs 6350 crores termination bounty in name of rural telephony. Considering an average wireless subscriber base of around 42 crores for 2009-10, the rural telephony buffer equivalent to at least of 4.5% EBITDA margin built in the cost is not a small amount. The Authority has included Rs 6350 crores (Rs 280* 4.5%*12*42) as an additional cost for rural telephony. The respondent Authority has not justified this buffer in cost, using any data. There is no information to support that the OPEX will increase by Rs. 6350 crores approximately in 2009-10 for providing rural telephony.

J. That the respondent Authority authority had erred in taking contradicting views on same issue. In para 6.3.6 of explanatory memorandum the Authority stated that “The Authority noted that the industry is maintaining consistent EBITDA margin and, in fact, two leading listed telecommunications service providers have declared their EBITDA margin for the year 2007-08 in the range of 40% to 42%.”  But while framing the regulation the respondent authority contradicts itself by reducing the EBITDA margin for 2009-10.   There is trend that the EBITDA margins remained consistent despite operators are already providing services in Rural areas. However, in 2009-10 the respondent Authority finds that the EBITDA margins for rural telephony shall go down. 

K. That the ARPU projections of the Authority in present impugned regulation is not correct and is much higher than the actual ARPU trend. It is submitted that as mobile termination cost estimate for the year 2009-10 is dependent on ARPU estimate and EBITDA margins and therefore these are most sensitive parameters for MTC estimation. However the Authority has erroneously projected less than 10% decline in ARPU(based on GR) from 2007-08 to 2009-10 whereas the actual decline of ARPU is 40% and 25% respectively for CDMA and GSM ( based on AGR), only during initial 5 quarters.
L. That the Respondent Authority failed to consider various statistics which proves that the growth of subscriber base has actually been possible due to decrease of tariffs.  Although in India, Calling Party Pays (CPP) regime is applicable under which the levy of termination charge is one of the requirement like origination charge which the authority has already kept under forbearance. The market forces are pushing down CPP tariff Due to competitive pressure. The retail tariffs are continuously coming down but due to delay in revision of the MTC, this charge as percentage of retail tariff kept on increasing.  The MTC is now largest cost item in off net calls. The MTC was only 11% of the retail tariff in 2003 however at present it is around 38% of the retail tariff. Although all costs are decreasing but MTC continued to increase in real terms.
M. That the Respondent Authority failed to appreciate that the cost based realistic MTC will practically remove the on-net/ off-net tariff barrier and operators will be able to offer more bundles, thus driving higher growth and MoU. That all operators (both incumbents and new) will stand to gain if realistic MTC is implemented as the additional net-adds gained by each operator due to the growth and penetration generated from a cost based MTC will be more than what the operators would gain by way of higher MTC. 

N. The Respondent Authority failed to appreciate that in any costing methodology the basic principle that no in-efficient cost is transferred to the competitor or originating network should have been adopted.  The present costing should have been based on efficient operation of networks and after properly apportioning costs using appropriate driver to various products like rental, airtime, processing fee, roaming, SMS, access for other VAS services, termination etc. As complexity of networks would continue to increase with adoption and deployment of new technologies, no single uniform compensation regime can justify for all networks and therefore regime which is technology and competition neutral should be adopted.  
O. The TRAI costing methodology using averaging is not proper as it include inefficient costs in the model and result in over compensation to service providers who have lower costs due to economies of scale or by providing low quality service. TRAI’s this methodology is not consistent with its own methodology used for estimating costs for other services like domestic leased circuits and also not consistent with overall objective of promoting competition.   The TRAI has propagated LRIC in number of regulations and orders which is also based on cost of most efficient operator. However in the present case the TRAI built inefficiencies and allowed a much higher compensation to the operators with costs below the notified termination charges. The Authority has estimated 9 paise per minute termination cost for the most efficient operator. This cost is based on accounting data for the financial year 2007-08.  Since the revised charges shall be applicable for the year 2009-10, the actual costs for termination would be even lower.  
P. That the Respondent Authority erred in not considering that the competitor is not expected to fund improvement of quality of the terminating operator or fund expansion of terminating operator’s networks. It is respectfully submitted that further incentives built in the costing models like averaging of cost do not necessarily result in larger investments or improvement in the quality of service but severely impact competition and provide non-level playing field for new and small operators.   In case an operator is efficiently utilizing resources or providing low quality service against lower costs then there is no justification for transferring more costs to the competitor through higher termination charges. Since the Authority worked on top down model based on actual costs, then there was no need of any assumption to provide higher returns to an operator.  

Q. That the assumption of the Respondent Authority in para 5.3.1.13 of the consultation paper that “The above estimates of MTC have been made on the basis of cost data and MOU for 2007-08. When the data was projected for coming years the ranges of MTC as mentioned do not vary much.” is not correct and far from truth. The Authority’s projection assumes that the Indian Telecom sector has surpassed the stage of exponential growth rate and now reached the stage of stagnation.  However on the contrary the Indian telecom sector has reached a stage of a much higher growth rate and reached a much higher trajectory on the exponential growth curve. The net additions in January, 2009 alone were 15.41 million subscribers. The costs of setting up of networks is continuously declining because of higher passive and active infrastructure sharing between the operators. Since subscribers and network utilization is growing and incremental costs continuously declining, it is evident that the Authority’s growth projections cannot be supported using the actual utilization and cost data. 
R. That the Respondent Authority has erred in including license fee and spectrum fee as a cost component for estimating the termination charges.  The license allows deduction of pass through items from the revenue to arrive at a gross revenue figures. Since operators have nearly balanced traffic, the AGR for termination component is nearly zero. Therefore the license fee and spectrum fee should not be payable for most operators who are net payer of the termination charges. Even for operators who are net receiver of the termination charges, the applicable license fee should only be on the net revenue and not on the total revenue.  
S. That the Respondent Authority failed to appreciate that use of any cost apportionment principle should be used consistently in any costing methodology.  There does not seem to be sufficient justification to change the methodology by excluding the complete revenues generated from value added services from the cost as was done in 2003 to only 10% of the total OPEX in current costing exercise. 

T. That the respondent Authority erred in not consistently applying the  costing methodology. The Authority in the earlier regulation excluded complete VAS revenues from termination cost when these were insignificant compared to the costs but in the current exercise 10% of VAS revenues are apportioned to VAS services from the termination costs as the respondent Authority considered this element significant compared to the cost. The quantum of increase or decrease of costs cannot be the reason to change or disturb the costing methodology.  The costing methodology should be guided by the principles and not by the quantum of individual cost items. It shows the Authority uses this component only to decide the MTC at levels acceptable to it. Less cost has been apportioned to VAS with an objective to apportion higher costs to termination. Therefore the methodology is changed whenever needed so as to arrive at a pre-conceived termination charge.
U. That the prescription of Respondent Authority for apportioning higher costs for basic voice services and much lower costs for premium Value Added Services is not proper and hence amounts to discrimination.  Most of the subscribers never use any of the premium Value Added Services and apportioning lower costs to the same would be against the very basic affordability objective laid down in the NTP’99. It is important to note that like VAS, revenue from other services like premium on voice calls etc have also increased and therefore there is no case for change in the methodology. 
V. That the 10% exclusion of costs for VAS against total revenues as prescribed by the Respondent Authority could not be supported by the cost or accounting data. Any assumption should be based on objective assessment of costs. The regulation tends to favour the premium VAS and apportion higher costs to basic voice services. It is against the basic objective of affordability. The TRAI proposal would further increase much higher EBITDA margins on SMS, roaming and other VAS services.  The arbitrary change in the cost allocation is therefore undesirable.
W. That all termination charges should be on cost basis and not on the reciprocal basis. The proposal would again lead to the situation of grey market which is not desirable and will be against the national security. This will also result in loss of revenue for the government and promoting incoming calls without monitoring. There would be difficulty in negotiations between stand alone ILD operator, NLD operator and access provider. Therefore the Authority should have continued to specify uniform terminating rates for all kind of calls including international calls. 
X. That the respondent Authority erred in granting premium of Rs. 0.20 per minute on international incoming calls as it  leads to higher recovery of costs. The respondent Authority has not adjusted the revenue requirement from the domestic call termination from the higher revenue earned from the international call termination. Since revenue requirement from the domestic call termination has not been adjusted, the current regulation is leading to over recovery of costs and hence same should not be allowed.
Y. That the present impugned regulation is also liable for review on the ground that it has been passed in complete disregard of ground reality and on the basis of incorrect data. 

Z. The impugned regulation is even otherwise contrary to law and to facts and is therefore, liable to be directed for review by this Hon’ble Tribunal.
39.
That the present appeal has been filed within the time prescribed under the Telecom Regulatory Authority of India Act 1997.
40.
That the Appellant has no other alternative remedy and this Hon’ble Tribunal has jurisdiction to hear and decide the issue in question.
41.
The Appellant further states that there are no other case/proceedings pending in any other Court or Tribunal between the parties herein for the same cause of action.

PRAYERS
In view of the aforesaid facts and circumstances, it is most respectfully prayed that this Hon’ble Tribunal may be pleased to:

a) Set aside the Telecommunication Interconnection Usage 
Charges, Regulation, Tenth Amendment dated 9.3.2009; 

b) Direct the TRAI to immediately review the Impugned Regulation relating to termination charge, transit charge and include revision of port charges;

c) Direct the TRAI to keep the adopt Bill and Keep arrangement  and in case this arrangement is not adopted then the termination charge should be cost based and less than Rs.0.10 per minute;

d) Direct the TRAI to adopt its consistent methodology for estimating termination charges and exclude the revenue earned form the Value added services, as well as the licence fee/ spectrum charges paid, from the revenue requirement estimated for the termination charges;

e) Direct the TRAI to calculate the termination charge based on actual costs and exclude any buffers like  for rural telephoney;

f) Direct the TRAI to not to provide asymmetric domestic and international charges , and there should be uniform termination charge for all kinds of calls including international calls;

g) Direct the TRAI to review and remove transit carriage charge for intra circle cellular calls from LDCC  TAX to SDCC; 
h) Pass such other and further orders as this Hon’ble Tribunal 
may deem fit and proper on the facts and circumstances of 
the case. Implication Solved by
Appellant
Through

